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REVIEW OF THIS MOTION BY RESPONDENT FOR SUMMARY JUDGMENT

PAPERS NUMBERED
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Answering Affidavits 20-21
Repl5,1no Affidarrits & Affirmation Annexed 26
Exhibits , | 4-19,22-25,21-28

I
UqON THE FOREGOING CITED PAPERS, THE DECISION/ORDER IN THIS MOTION IS
AS FOLLOWS:

Petitioner commenced this summary nonpayment proceeding on or about March 25,2011, after
serving Respondent with a three-day demand for rent for apartment 9E located at3647
Broadway, NY. The petition seeks a total of $20,093.73 in outstanding rent from May 2010
through March 201L.
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Respondent initially appeared pro se. Later Respondent appeared by counsel and interposed an
amended answer asserting a general denial as well as affirmative defenses and counterclaims, As
a first affirmative defense and counterclaim, Respondent alleged breach of the warranty of
habitability. In addition, Respondent interposed counterclaims for repairs, rent overcharge, and
attorney's fees.

The proceeding first appeared on the Court's calendar on April 13,2011, and was subsequently
transferred to this part for trial on September 20,2011. Respondent now seeks an order from this
Court pursuant to CPLR 5 3212 granting summary judgment on her third and fourth
counterclaims. Specifically, Respondent seeks $78,470.56 for rent overcharges, and attomey's
fees in an amount to be determined by the Court.

Respondent argues that unless Petitioner provides credible evidence to justifu the rent increase,
her motion should be granted in its entirety.

Respondent alleges in pertinent part that in May of 2006, she and Petitioner entered into a
one-year lease agreement pursuant to which the agreed monthly rent was $1,700 per month. The
parties subsequently executed lease renewals, the most recent of which was in May of 2009 at a
rate of $ 1,823.25 per month. The last lease renewal Respondent signed was for a two-year lease
at the same rate as the last lease, but it was only executed by Respondent.

Sorletime later, Respondent obtained a rent registration history from the DHCR. At this point
Respondent states that she discovered that she was being illegally overcharged.

Respondent's overcharge allegations are based on the fact that in 2003, Petitioner registered the
subject apartment with DHCR at a legal rent of $988.33, and the followingyear the registered
rent was $1,650. Based on Respondent's calculations pursuant to the Rent Guidelines Board
("RGB" herein), Respondent contends that the rent in 2004 should have been $1 ,267.05, $382.95
less than the registered rent of $ I ,650 that year. Further, Respondent alleges that, unless
Petitioner completed S 15,3 I 8 worth of renovations in the apartment, the rent increase in 2004,
from $988.33 to $1,650, was fraudulent. Respondent alleges that minimal improvements, if any,
were made to the apartment during the 2004 vacancy and prior to her moving into the subject
apartment, as most of the fixtures are dated and the apartment as a whole shows no signs of
recent improvements. Moreover, Respondent asserts that Apartment #1B in the subject building
has the same number of rooms as the subject apartment, and yet is registered with DHCR as
having a legal regulated rent of $553.62.

Respondent also alleges that the overcharge is part of a pattern of fraudulent deregulations by
Petitioner, a subsidiary of the Pinnacle Group, one of New York's largest landlords, which was
investigated by the NYS Attorney General's office. According to Respondent, as a result of this
investigation, in December of 2006, Pinnacle entered into an Assurance of Discontinuance with
the Attorney General and DHCR ("the agreement"), whereby it agreed to conduct audits on the
rents for each of the rent stabilized apartments that it either owned, or were vacated between
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December 15,2002, and December 15, 2006. As part of the agreement, Pinnacle also agreed to
to follow all relevant rent stabilization laws, including attaching a rider to all vacancy leases
including how the.rent is calculated.

Further, Respondent alleges that in April of 2010, the United States District Court of the
Southern District of New York certified a class of plaintiffs who alleged that the Pinnacle Group
and its subsidiaries routinely seek to increase rents based on false claims of apartment
improvements which were never made.

Based on these allegations, Respondent contends that the subject apartment falls within
Pinnacle's agreement with the Attorney General's Office, but that Pinnacle failed to comply with
the terms of the agreement.

Respondent further alleges that her initial rent stabilized lease did not include the required
calculations in the lease rider indicating how the legal rent was calculated. In addition, she
contends that the Pinnaqle Group's habit of engaging in fraudulent schemes to deregulate the
buildings it owns by falsifring apartment improvements tp justiff increases, along with the fact
that,Petitioner violated its agreehrdnt with the NYS Attorney General's Office support her claim
of fratrd. As a result, Respondent contends that the legal regulated rent for the subject apartment
should be $553.62, the legal regulated rent for Apartment lB in the subject building, which
contains the same number of rooms as the subject apartment. Furthermore, Respondent contends
that because Petitioner failed to file proper and timely annual rent registration statements, the rent
should be frozen at the level of the legal regulated rent in effect on the date of the last preceding
registration statement. As a result, Respondent argues that the rent for the subject apartment
should remain $553.62.

Respondent further argues that she is entitled to treble damages as based on the presumption that
an overcharge is willful unless proven otherwise. And, Respondent contends that she is entitled
to an award of attorney's fees pursuant to the lease entered into between the parties as well as
RPL $ 234 and RSC $ 2526.1 (d) which provide for an award in the event of a successful rent
overcharge.

In opposition, Petitioner contends that there has been no overcharge. But that even if there were
an overcharge, Respondent has not satisfied the criteria necessary for review of the rent history
beyond the four year limitation. In addition, Petitioner seeks summary judgment pursuant to
CPLR S 3212 (b) for all rent due through August 2012 totaling$52,694.47. Petitioner contends
that Respondent may not rely on the agreement with the Attomey General previously referenced
as the agreement limits recovery as to third parties. Petitioner further argues that the agreement
did not limit any tenant, including Respondent, from filing an overcharge complaint with DHCR,
but that she failed to do so and now her claim is barred by the statute of limitations imposed by
CPLR $ 213-a therefore requiring dismissal as the alleged overcharge occurred more than four
years ago.
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Specifically, Petitioner alleges that Respondent seeks an overcharge starting in June of 2006, but
that the law requires that an action for a rent overcharge be commenced within four years of the
first alleged overcharge, except for instances where there is substantial indicia of fraud. As a
result, Petitioner argues that Respondent's claim in untimely as it occurred more than four years
prior to the filing of her answer in this proceeding.

Moreover, Petitioner argues that the regulated rent, for the purposes of a rent overcharge claim, is
the rent charged on the base date, which is four years prior to the filing of the overcharge
complaint. Also, Petitioner argues that the examination of the rent history of a housing
accommodation is the four years prior to the filing of a rent overcharge complaint. That is even
if upon examination of the rent history, it is clear that an unauthorized rent increase has been
imposed. Petitioner argues that since Respondent's overcharge allegations fall beyond the four
year period her claim should be dismissed, but that the base date for purposes of calculating the
rent and any increases should be the date she filed her overcharge counterclaim (on or about
September 2011).

Furthermore, Petitioner argues that Respondent has not sustaingp her burden to show fraud as an
increase in the rent alone is insufflcient for further inquiry andlnot indicative of fraud. In
addition, Petitioner contends that Respondent's claim that the initial lease between the parties did
not include a rent stabilized rider explaining how the rent was calculated is precluded by CPLR $
213-a as beyond the four year look back period. And, Petitioner argues that failure to provide a
lease rider is not indicative of a rent overcharge or a finding that the rent charged is illegal.
Further, Petitioner argues that the RSC does not require an explanation of how the rent is
calculated. It only requires a description of how the rights and duties of the owner and the
tenant, and that no penalty may be imposed until such time as there is a complaint pending before
DHCR. Petitioner also argues that no overcharge lies upon failure to register the apartment, and
that it not only registered the apartment in 2005 and 2006 as required but also filed amended
registrations due to effors made in the initial filings. Notwithstanding, Petitioner argues that as
long as the rent charged was correct, no claim for overcharge lies for failure to timely file a
registration.

Specifically, Petitioner contends that Respondent's rent was properly calculated because upon
entering into the lease with Petitioner she was charged a preferential rent of $1,700 when the
legal regulated rent was $1,998.06, and the preferential rent remained the same through May of
2012.

Lastly, Petitioner contends t\at in order to comply with its agreement with the NYS Attorney
General, it provided information regarding apartments it owns to an independent auditor and that
information regarding Respondent's apartment was also forwarded to the auditor. However,
Petitioner maintains that it did not have control over the third party regarding its review of the
records as well as with regard to its filings and communications with DHCR, and thus cannot
provide information relating to Respondent's apartment. But, Petitioner contends that it has no
reason to believe that the third parry auditor did not review records pertaining to Respondent's
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apartment.

In reply, Respondent contends that no improvements were completed in the subject apartment
between 2004 and 2006, and that as a result the rent increases cannot be substantiated. Further,
Re5pondent asserts that Petitioner does not dispute this fact. In addition, Respondent asserts that
Petitioner's failure to comply with the terms of the agreement with the Attorney General is
another indicium which tends to support her claim of fraud. Further, Respondent argues that
Petitioner's own documents regarding the legal rent for the subject apartment are inconsistent,
and indicate that it charged a higher rent than the legal regulated rent.

Pursuant to CPLR 3272, any party may move for summary judgment after issue has been joined.
A motion for summary judgment shall be supported by affidavit, by copy of the pleadings and by
other available proof, such as depositions and other written admissions. The affidavit shall be by
a person ha.rinE4 knowledge cf the facts; and it shall show that there is no defense to the cause ol
action or that the cause of action or defense has no merit. The motion shall be granted if, upon all
the papers and proof submitted, the cause of action or defense shall be established sufficiently to
warrant the court as a mattgr 9f law in directing judgment ipr favor of any party (see Zuckerman v
Ciry of New York, 49 NY2d 557,562,427 NYS2d 595 [1980]). The motion shall be denied if any
party shows facts sufficient to rbquire a trial of any issue of fact. A motion for summary
judgment requires a "showing of entitlement to judgment as a matter of law, through admissible
evidence sufficient to eliminate material issues of fact" (Blenheim LLC v Il Posto LLC,14
Misc3d 735,737,827 NYS2d 620 [Civ Ct, NY County 2006]). Once the party seeking summary
judgment "demonstrates entitlement to judgment the burden shifts to the opponent to rebut that
prima facie showing, by producing evidentiary proof in admissible form sufficient to require a
trial of material questions of fact. In opposing such a motion, the party must lay bare its
evidentiary proof. Conclusory allegations are insufficient to defeat the motion. In deciding the
motion, the court must draw all reasonable inferences in favor of the nonmoving party and must
not decide credibility issues. As summary judgment is a drastic remedy which deprives a parly of
being heard, it should be not be granted where there is any doubt as to the existence of a triable
issue of fact or the issue is even arguable or debatable" (internal quotation marks and citation
omiued) (Blenheim LLC, supra, l4 Misc3d 735 at737-738).

A rent stabilized tenant may counterclaim for a rent overcharge in a nonpayment proceeding.
However, the exarnination of the apartment's rentai history is iimited to the fbur years prececiing
the filing of the claim (see Zafra v Pilkes,245 ADZdzl8,666 NYS2d 633 [[st Dept 1997]; RSL

$ 26-516) (the base date for purposes ofcalculating the legal regulated rent i$ thus the four years
prior to the initial filing of the counterclaim). Notwithstanding this limitatidn, where there is
evidence of fraud by the landlord the examination of the rent records may extend beyond the four
year period (see Gr'imm v DHCR,l5 NY3d 358,glzNYS2d 491). In uddition, wn# no reliable
rent records are available, the rent is fixed using DHCR's default formula, which requires using
the lowest rent charged for a rent stabilized apartment with the same number of rooms in the
same building on the relevant base date (see Thornton v Baron,5 NY3d 175 [2005]). Further, it
has been held that "an increase in the rent alone will not be sufficient to establish a 'colorable
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claim of fraud', and a rnere allegation of fraud alone, without more, will not be sufficient" to
require further inquiry" (Grimm at367).

In order to sustain a claim of fraud, Respondent must allege circumstances that,demonstrate (1)
the landlord violated the RSL in addition to charging illegal rent, (2) a fraudulent scheme to
remove the rental unit from rent regulation, and (3) inconsistency between the rent registration
history and the lease history. Pehrson v DHCR,34 Misc3d 1220(A),946 NYS2d 68 [Sup Ct,
NY County 20111, citing Grimm v DHCR,15 NY3d at366-67. In this case, evidence of all three
factors are present.

Respondent has alleged that Petitioner violated RSC $ 2522.5(c). Pursuant to RSC $ 2522.5(c),
Petitioner is obligated to attach a rider to all vacancy leases with an explanation of how the rent
provided for in the vacancy lease was computed. In like manner, the DHCR rider, which
Petitioner attached to Respondent's vaczr.ncy lease, provides lines to fill in that information and
states that the landlord must include it in vacancy leases. However, Petitioner did not providE
this information to Respondent, in violation of the RSL. 

I I

Respondent has alleged facts that support a fraudulent to sckrJme to deregulate the subject 
I

apartment. As well as its obligation under RSC $ 2522.5(c), Petitioner is obligated to attach a
rider detailing rent calculations per section2(c) of the agreement with the NYS Attorney General
and DHCR. Of particular concern within the agreement are rent-stabilized apartments owned by
Pinnacle between December 25 , 2002 and December 1 5, 2006 which were vacated at any time
during said period. According to the New York City Register records, Petitioner acquired the
subject building on October 15,1999; moreover, the subject apartment was vacated during the
specified period. Thus, the subject apartment is among the class of apartments which is covered
under Petitioner's settlement agreement with DHCR. Petitioner did not address the increases.
Petitioner's failure to provide calculations of rent increase to Respondent, introduce evidence of
the audit results for the subject apartment, or even provide calculations to the Court. The lack of
calculations for the steep rent increase support Respondent's claim that Petitioner engaged in a
deregulation scheme.

The Court is permitted to review rental history beyond four years for the limited purpose of
determining if fraud is present. (Grimm at367). Here, review of the registration history and
lease history reveals inconsistencies among the registered rent, actual rent charged, and legal
regulated rent. The rent was registered at $988.33 in 2003, $1650 in2004,$707.75 in 2005, and
$1998.06 in2007. Petitioner did not present evidence to support any claimed improvements. As
stated above, Petitioner provided Respondent with a lease rider but did not inciude the required
calculations. Ultimately, Petitioner did not account for the consistencies.

Based on the totality of the circumstances, namely the inconsistencies found in Petitioner's rent
records, the increase in the rent to almost double the last registered rent b.etween Respondent and
her predecessor, the investigation of Petitioner's parent company by the NYS Attorney General,
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as well as Petitioner's failure to rebut Respondent's claim by failing to support its claim that
improvements were made to the subject apartment permitting a rent increase, this Court
concludes that there was a rent overcharge. However, the remaining issue is the amount of the
overcharge. Respondent did not sufficiently establish that the rent on the base date should be
9553.62 as per DHCR's default formula, as the DHCR rent roll provided by Respondent does not
provide the information necessary to support Respondent's claim.

Based on the foregoing, Petitioner's motion is denied and Respondent's motion seeking summary
judgment is hereby granted to the extent that the Court finds that Petitioner overcharged
Respondent's rent. The trial in this matter will resume on Wednesday, April 10, 2013 at2$0
p.m. in Part B, Room 1166, on the parties' remaining claims as well as the issues set forth in this
decision. This decision is without prejudice to Respondent's claim for treble damages as well as
for attorney's fees.

This constitutes the decision and order of the Court.

DATED: March 11. 2013

I J. Gonzales, J.H.C.
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